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On April 22, 2018, the Dutch Ministry of Finance issued a new transfer pricing 
decree (nr. 2018-6865 or the “Decree”) which was published in the State Gazette on 
May 11, 2018. The Decree is in line with the outcomes of the Base Erosion and 
Profit Shifting (BEPS) project initiative. The new decree replaces the decree issued 
in 2013 (nr. IFZ 2013/184M). Below follows an overview of some of the noticeable 
elements of the Decree. 

 

The arm’s length principle 
While the legal agreements made between related parties 

remains the starting point when analysing intercompany 

transactions, the actual conduct of the contracting parties is 

seen as leading for the Dutch tax authorities (“DTA”). In 

order to test whether the legal agreements reflect economic 

reality, the Decree refers to wording similar to the six-step 

risk approach as described in the 2017 OECD Transfer 

Pricing Guidelines (“TPG”). This approach emphasizes the 

importance of analysing where risks are ultimately controlled 

within a group from an economic perspective and which 

party(ies) has the financial capacity to bear such risks.  

The Decree specifically refers to the fact that related parties 

should take into account other options realistically available 

when entering into intercompany transactions. If it can be 

concluded that the terms and conditions to a related party 

transaction differ significantly for those that third parties 

would have agreed to during the conclusion of an 

uncontrolled transaction, the result may be disregarded for 

tax purposes. 

 

Intangible property 
The Decree specifically refers to the DEMPE-control 

functions as described in 6.32 of the TPG. When analysing 

the attribution of profit with respect to the above-mentioned 

functions, the Deputy Minister of Finance attributes a 

relatively greater importance to the Development (D) and 

Enhancement (E) functions performed, when attributing 

profits derived from the intangibles (IP). 

Furthermore, the Decree discusses situations whereby 

related parties could enter into a transaction regarding IP for 

which no reliable comparables exist at the time and where 

future cash flows are highly uncertain (hard-to-value 

intangible). In this case, the Deputy Minister of Finance 

states that the DTA may use actual results in order to 

challenge the arm’s length nature of the transfer price of the 

hard-to-value-intangible. This would be the case if the actual 

outcomes differ more than 20% compared to the financial 

projections provided at the time of the transaction as well as 

the first five years that income is been derived from the 

corresponding IP. 



 

Low value adding services – 
simplified approach 
The Decree provides taxpayers an option to charge costs 

relating to the provision of low value adding services to 

related parties through a simplified approach. It is possible 

to apply the simplified method using a fixed profit margin of 

5% mark-up over the allocable costs, substantiated with 

appropriate documentation including suitable allocation 

keys. As part of this approach, it may be sufficient to 

describe the general benefits received by the related parties 

with respect to the services rendered.   

 
Grant Thornton’s 
observations 
• The Decree closely follows the wording of the TPG and 

reemphasizes the DTA’s focus on functions relating to risk 

control and management. From a practical perspective, this 

means that it is critical to assess whether the actual conduct 

of the related parties is aligned with the underlying 

contractual agreements. 

• According to the Deputy Minister, this Decree is merely a 

clarification of the arm’s length principle and therefore may 

be applied retroactively. This means that transfer pricing 

documentation prepared in previous years will likely be 

reviewed and analysed applying today’s interpretation of the 

underlying rules and standards. 

• Given that it is mentioned in multiple sections of the 

Decree, we expect increased scrutiny by DTA of all matters 

concerning IP. This could relate to transfers of IP, 

restructurings, valuations and may lead to an increase to 

controversy and audits.
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