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On Budget Day, September 19, 2017, the Dutch government has released an attractive 

law proposal to fully exempt withholding tax on dividends paid to non-resident 

shareholders in treaty countries provided certain conditions are met. Many international 

enterprises should be able to benefit from this exemption. In addition, the proposal 

brings certain Dutch cooperatives into the scope of the Dutch dividend withholding tax 

rules. The legislative proposal will most likely enter into effect as per January 1, 2018. 
 

 

Background and history 

As you might know, a structure frequently used by 

multinationals is a Dutch cooperative structure. A Dutch 

cooperative is in principle not liable to dividend withholding 

tax. On dividend distributions from limited liability companies 

to non-EU countries the domestic dividend withholding tax of 

15% applies, unless of course this rate is reduced under a 

tax treaty. The new proposed legislation intends to introduce 

a more extensive unilateral dividend withholding tax 

exemption (hereinafter: DWT exemption) in conjunction with 

anti-abuse rules. Furthermore, the new proposal for the 

Dutch dividend withholding tax act seeks to align the 

dividend withholding tax treatment of holding cooperatives 

and Dutch tax resident entities with a capital divided into 

shares (e.g. BV/NV). Amongst others, the Dutch Ministry of 

Finance anticipates this proposal to address European 

Commission observations on differential treatment of 

cooperatives and to maintain a strong fiscal investment 

climate. 

Expansion of full Dutch Dividend withholding tax 

exemption 

The Dutch government proposes to expand the withholding 

tax exemption for dividends distributed by Dutch companies 

where their non-resident shareholder is an entity that: 

1. holds an interest of at least 5 percent in the Dutch 

company and 

2. resides (for tax treaty purposes) in a jurisdiction 

that has concluded a tax treaty including a dividend 

clause with the Netherlands. 

 

In addition, a new anti-abuse rule will be introduced in the 

dividend withholding tax act, according to which the 

exemption will not apply if: 

(i) the interest is held with the principal purpose, or 

one of the principal purposes, to avoid dividend 

withholding tax from being levied; and 

(ii) the interest is part of an artificial structure or 

transaction or series of transactions, which will be 

the case if there are no valid business reasons. 

 

The purpose of the anti-abuse rule is to make a distinction 

between so called business (active) structures, that should 

qualify for the DWT exemption and so called portfolio 

(passive) structures, that should not qualify for the DWT 

exemption.  
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In the following we will set out two examples which illustrate 

some possibilities for multinational companies to benefit 

from the proposed expansion of the dividend withholding tax 

exemption. 

 

Under the current Dutch tax legislation the withholding tax 

rate on dividends from the Netherlands to Canada would be 

5% (the Dutch domestic withholding tax rate is 15%, but 

under the treaty Netherlands-Canada this is reduced to 5% 

for companies). 

 

Under the new proposal, dividends distributed by the Dutch 

company to the Canadian company should in principle be 

exempt from Dutch dividend withholding tax because 

Canada has a tax treaty with the Netherlands, which 

includes a dividend clause. The DWT exemption applies 

amongst others under the condition that the Canadian 

company conducts a material business enterprise or acts as 

an intermediate holding company (that meets all the relevant 

substance requirements) with a linking function between the 

indirect shareholder that conducts a material business 

enterprise and the Dutch company. 

 

Similar benefits are available for shareholders residing in 

one of the approximately 100 countries with which the 

Netherlands concluded a tax treaty that includes a dividend 

clause. 

Example 1: 

2017: 5% dividend withholding tax 

 

 

 

 

 

 

 

 

 

2018: 0% dividend withholding tax    
  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

Example 2:  

2017: 5% withholding tax 

 

        

 

 

 

 

 

 

 

 

 

 

 

 

 

2018: 0% dividend withholding tax 

 

 

 

 

 

 

 

 

 

 

The second example illustrates where the proposed 

legislation is beneficial for US shareholders, in case for 

example the US shareholder does not qualify for treaty 

benefits under the LOB provision and thus 5% dividend 

withholding tax will be levied based on the tax treaty.  

Under the proposed legislation, dividends distributed by the 

Dutch company to the US company should, in principle, be 

exempt under the expanded DWT exemption, provided that 

the conditions for the proposed exemption are met. Because 

the treaty concluded between the Netherlands and the US 

includes a dividend clause, the exemption will be applicable 

if amongst others the US shareholder conducts a material 

business or acts as an intermediate holding company (that 

meets all the relevant substance requirements) with a linking 

function between the indirect shareholder that conducts a 

material business enterprise and the Dutch company. 

Because of the proposed legislations, the LOB provision and 

the 12-month holding requirement in the tax treaty between 

the US and the Netherlands will no longer be relevant, as 

the exemption of dividend withholding tax applies already 

under domestic law.  

For completeness sake we note that the proposed 

legislation will not affect incoming dividends, e.g. in example 

2 the dividend withholding tax rate on incoming dividends 

remains 0% because of the tax treaty concluded between 

Mexico and the Netherlands. 
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Changes regarding Holding cooperatives 

Furthermore, the Dutch government announced that it wants 

to align the treatment of Dutch cooperatives with the 

treatment of Dutch NVs and BVs.  In order to achieve this 

objective the Dutch government has proposed changes to 

bring certain Dutch cooperatives into the scope of the Dutch 

dividend withholding tax rules if the following two conditions 

are met: 

 

1. the cooperative is a “holding cooperative” − i.e., its actual 
activities in the year preceding the profit distribution 
consisted primarily (i.e., for 70 percent or more) of the 
holding of participations or the direct or indirect financing 
of related entities or individuals; and 

2. the members of the cooperative have “qualifying 
membership rights” − i.e., membership rights that grant 
an entitlement of at least 5 percent of the annual profits 
or at least 5 percent of the liquidation profits.  In 
assessing whether there is a qualifying membership 
right, the membership rights of a member and the 
entities and individuals related to that member will be 
taken into account. 

 

Non-holding or “real” cooperatives (cooperatives running a 

business enterprise and/or with a large group of members) 

will remain exempt from dividend withholding tax. 

 

Timing 

The date at which this law proposal is intended to enter into 

force is January 1, 2018. 

Concluding remarks 

The amendments may have an important impact on certain 

international structures involving Dutch entities. To assess 

the impact of the changes you may need to review your 

international structure. If you have any questions in this 

respect or if you wish any assistance in reviewing your 

structure, please contact the professionals of the Dutch ITS 

team of Grant Thornton.  
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